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JOINT APPENDIX 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 14, 982 


WILLEE RICE, 
Appellant, 
v. 
UNITED STATES OF AMERICA, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DOCKET 
United States District Court for the District of Columbia 
CASE CLOSED - PARTIES: UNITED STATES vs. WILLIE RICE; ATTORNEYS 
- U. S. Attorney Fred Somkin; H. C. Allder 401 - 3rd St., N. W. - Motion; 
CRIMINAL NO. 1486-'53; Charge: GRAND LARCENY; G. J. No. Orig. 
te PROCEEDINGS | 
1953 Sep 21 Presentment and Indictment filed (1 count) 
* Copy of indictment given to deft. Cert. filed. Deft. com- 
mitted to the District of Columbia Jail. Commitment 
Issued. | 
ARRAIGNED, Plea NOT GUILTY entered; Deft. remanded 
to the District of Columbia Jail; Case is referred for ap- 
pointment of counsel. PINE, J. Cert. nies (Reporter- 
Delehanty) : 
ORDER appointing Fred Somkin as counsel to defend, 
filed. PINE, J. ! 
Motion of defendant to dismiss indictment and Points & 





1954 Jan 19 


2 
Authorities in support thereof, filed.. Cert. of Serv. 
Motion of defendant to dismiss indictment heard, argued and 
denied. Cert. of Serv. Attorney Fred Somkin present. 
McGUIRE, J. (Reporter-Deeds) Cert. filed. 
Case is referred for appointment of counsel. LAWS, Cc. J. 
(Reporter-Powell) 
ORDER withdrawing appointment as counsel to defend and 
appointing Joseph P. McCormick as counsel to defend, filed. 
LAWS, C. J. (Reporter-Powell) 
JURORS SWORN ON VOIR DIRE; JURY SWORN: 


Clarence E. Ballard Joseph B. Queen Almira L. Streets 
Fred B. Flocken ; George Sipkin Grace V. E. Sullivan 
Jack A. Fonoroff _ Richard D. Bennett Richard H. Viancour 
Nelson W. Sorrell Aaron A. Watkins 
VERDICT: Guilty as indicted: Case is REFERRED to the 
Probation Officer of the Court; Deft. remanded to the Dis- 


David L. Watt 


1954 Feb 12 


trict of Columbia Jail; Attorney Joseph P. McCormick 
present. MATTHEWS, J. (Reporter-Minier) Cert. filed. 
Papers prepared by deft. entitled "Motion to restrain Judg- 
ment and correct Indictment, Brief and Affidavit in Forma 
Pauperis", filed. Cert. of Serv. 

Motion of deft. to restrain Judgment and correct Indictment, 
Brief and Affidavit in Forma Pauperis, filed January 26, 
1954, denied. MATTHEWS, J. (N) 

SENTENCED to imprisonment for a period of Eight (8) 
months to Two (2) years; said sentence to take effect at the 
expiration of sentence now being served. Deft. remanded to 
the District of Columbia Jail; Attorney Joseph McCormick 
present. MATTHEWS, J. (Reporter-Minier) 

Papers prepared by the deft. entitled "Motion to set aside 
and vacate sentence", filed. 





Apr 19 
Apr 19 
1958 Aug 18 
1958 Aug 18 


1958 Aug 20 


1958 Sep 3 * 


1958 Sep 3* 


1958 Sep 8 
1958 Sep 15 


1958 Sep 17 


3 : 
Judgment & Commitment of 2-12-54, filed. MATTHEWS, J. 
Motion to set aside and vacate sentence, denied. MATTHEWS, 
J. (N) : 
MOTION of DEFENDANT to vacate and set aside sentence 
pursuant to T. 28, Sec. 2255, U. S. Code, filed. (Prepared 
by Deft. ) 
MOTION of DEFENDANT for leave to proceed on motion to 
vacate sentence in forma pauperis, filed. (Prepared by 
Deft. ) ! 
Memorandum to United States Attorney requesting an answer 
to defendant's motion to vacate and set aside sentence pur- 
suant to Title 28, U. S. Code Sec. 2255, filed (N) 
MOTION of DEFENDANT to vacate and set aside sentence 
pursuant to T. 28, Sec. 2255, U.S.C., and motion for leave 
to proceed on motion to vacate sentence in forma pauperis 
DENIED. "The motion, files and records of this case con- 
clusively show the petitioner is entitled to no relief. The 
motion filed herein 8-18-58 is therefore — MATTHEWS, 
J. (N) : 
OPPOSITION of GOVERNMENT to motion to vacate Judgment, 
set aside sentence, and grant a new trial pursuant to 28, 
U.S.C., Sec. 2255, filed. | 
Reply of Defendant to Government Opposition to motion to 
vacate and set aside sentence, filed. Cert. of Serv. (Pre- 
pared by Deft. ) | 
Reply of deft. to Govt. opposition to motion to vacate and 
set aside sentence considered and DENIED 9-12-58 MATTHEWS, 
J. (NS) | 
MOTION of DEFENDANT for leave to prosecute and appeal in 
Forma Pauperis, Exhibit "A" attached, filed, (Prepared by 
Deft. ) 





1954 Jan 19 


2 
Authorities in support thereof, filed.. Cert. of Serv. 
Motion of defendant to dismiss indictment heard, argued and 
denied. Cert. of Serv. Attorney Fred Somkin present. 
McGUIRE, J. (Reporter-Deeds) Cert. filed. 
Case is referred for appointment of counsel. LAWS, C.J. 
(Reporter-Powell) 
ORDER withdrawing appointment as counsel to defend and 
appointing Joseph P. McCormick as counsel to defend, filed. 
LAWS, C. J. (Reporter-Powell) 
JURORS SWORN ON VOIR DIRE; JURY SWORN: 


Clarence E. Ballard Joseph B. Queen Almira L. Streets 
Fred B. Flocken George Sipkin Grace V. E. Sullivan 
Jack A. Fonoroff _ Richard D. Bennett Richard H. Viancour 
Nelson W. Sorrell Aaron A. Watkins 
VERDICT: Guilty as indicted: Case is REFERRED to the 
Probation Officer of the Court; Deft. remanded to the Dis- 


David L. Watt 


1954 Feb 12 


trict of Columbia Jail; Attorney Joseph P. McCormick 
present. MATTHEWS, J. (Reporter-Minier) Cert. filed. 
Papers prepared by deft. entitled "Motion to restrain Judg- 
ment and correct Indictment, Brief and Affidavit in Forma 
Pauperis", filed. Cert. of Serv. 

Motion of deft. to restrain Judgment and correct Indictment, 
Brief and Affidavit in Forma Pauperis, filed January 26, 
1954, denied. MATTHEWS, J. (N) 

SENTENCED to imprisonment for a period of Eight (8) 
months to Two (2) years; said sentence to take effect at the 
expiration of sentence now being served. Deft. remanded to 
the District of Columbia Jail; Attorney Joseph McCormick 
present. MATTHEWS, J. (Reporter-Minier) 

Papers prepared by the deft. entitled "Motion to set aside 
and vacate sentence", filed. 





Apr 19 
Apr 19 
1958 Aug 18 
1958 Aug 18 


1958 Aug 20 


1958 Sep 3 * 


1958 Sep 3* 
1958 Sep 8 


1958 Sep 15 


1958 Sep 17 


3 | F 
Judgment & Commitment of 2-12-54, filed. MATTHEWS, J. 
Motion to set aside and vacate sentence, denied. MATTHEWS, 
J. (N) | 
MOTION of DEFENDANT to vacate and set aside sentence 
pursuant to T. 28, Sec. 2255, U. S. Code, filed. (Prepared 
by Deft. ) 
MOTION of DEFENDANT for leave to vere on motion to 
vacate sentence in forma pauperis, filed. (Prepared by 
Deft. ) 
Memorandum to United States Attorney requesting an answer 
to defendant's motion to vacate and set aside sentence pur- 
suant to Title 28, U. 8. Code Sec. 2255, filed (N) 
MOTION of DEFENDANT to vacate and set aside sentence 
pursuant to T. 28, Sec. 2255, U.S.C., and motion for leave 
to proceed on motion to vacate sentence in forma pauperis 
DENIED. “The motion, files and records of this case con- 
clusively show the petitioner is entitled to no relief. The 
motion filed herein 8-18-58 is therefore denied". MATTHEWS, 
J. (N) 
OPPOSITION of GOVERNMENT to motion to vacate Judgment, 
set aside sentence, and grant a new trial poripaant to 28, 
U.S.C., Sec. 2255, filed. 
Reply of Defendant to Government Opposition to motion to 
vacate and set aside sentence, filed. Cert. of Serv. (Pre- 
pared by Deft. ) 
Reply of deft. to Govt. opposition to motion to vacate and 
set aside sentence considered and DENIED 9-12-58 MATTHEWs, 
J. (N) | | 
MOTION of DEFENDANT for leave to prosecute and appeal in 
Forma Pauperis, Exhibit "A" attached, filed. (Prepared by 
Deft. ) 





1958 Oct 28 


1958 Nov 6 


1958 Nov 14 


1958 Nov 14 


1958 Dec 4 


1958 Dec 16 


1958 Dec 16 


1959 Jan 2 


.1959 Jan 6 


1959 Feb 18 


1959 Feb 27 


4 
ORDER GRANTING Hearing pursuant to Sec. 2255, Title 28, 
U. S. Code and vacating Order filed 9-3-58 and DENYING 
Defendant's motion for leave to appeal in forma pauperis 
from the order filed 9-3-58, filed. MATTHEWS, J. (N) 
Government's opposition to Defendant's Reply, filed. Cert. 
of Serv. 
MOTION of DEFENDANT in opposition to Dismissal of 
Petitioner's cause now pending in this Court and Motion for 
Appointment of Counsel and affidavit in support thereof, 
filed.. Cert. of Serv. 
MOTION of DEFENDANT to dismiss indictment for lack of 
a speedy trial heard and taken under ADVISEMENT; Deft. 
REMANDED to the District of Columbia Jail; Attorney H. 
Clifford Alider present. MATTHEWS, J. .(Reporter-Doran) 
AS OF NOV. 14, 1958: ORDER APPOINTING H. Clifford 
Alider as Counsel to assist the Deft. in his motion under T. 
28, U. S. Code, Sec. 2255, filed. MATTHEWS, J. 


. FINDINGS of Fact and Conclusions of law, filed. Cert. of 


Serv. MATTHEWS, J. 

ORDER DENYING motion to vacate Judgment, set aside sen- 
tence and grant a new trial, pursuant to T. 28, U. S. Code, 
Sec. 2255, filed. Cert. of Serv. MATTHEWS, J. (N) 
MOTION and Affidavit of Defendant for leave to appeal in 
forma pauperis from order dated 12-16-58, filed. Cert. 

of Serv. (Prepared by Deft. ) 

OPPOSITION of GOVERNMENT to Deft's. application for 
leave to appeal in forma pauperis, filed. Cert. of Serv. 
ORDER GRANTING Deft. leave to Appeal from the order 


dated 12-16-58, in forma pauperis, filed. MATTHEWS, J. (N) 


APPEAL NOTED. 
REFUSAL of Defendant to sign election against service of 
sentence, filed. 


, | 
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COMMISSIONER'S FINAL COMMITMENT 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA FINAL COMMITMENT 
Vv of 
|" William Rice (Cr. No. 1399-47) William Rice 
To: The United States Marshal of the District of Columbia; 

You are hereby commanded to take the custody of the above named de- 
fendant and to commit him with a certified copy of this commitment to the 
custodian of a place of confinement within the District of Columbia approved 
by the Attorney General of the United States where the defendant shall be 
received and safely kept until discharged in due course of law. 

. Deft. appeared before me for purpose of Bail Only (Court Order) and 
bail set for def. in CRIMINAL NO. 1399-47 at $3500. 00. | 

In violation of DCC 22, Section 2201 and he, has been directed to furnish 
bond in the sum of thirty-five hundred dollars ($3500. 00) for his appearance 
in the United States District court for the District of Columbia at Washington, 
D.C., in accordance with all orders and directions of the court relative to 
his appearance before the court, and he has failed to do so. : 


/s/ Cyril S. Lawrence | 
Dated: June 25, 1953. United States Commissioner. 


RETURN | 
Received this commitment and designated prisoner on June 25, 1953, 
and on June 25, 1953, committed him to Wash. Jail, and left with the custodian 
at the same time a certified copy of this commitment. | 


/s/ W. Bruce Matthews 

United States Marshal. 

District of Columbia 

By: /s/ Robert C. Nantz, Deputy 
_ Dated: | 


June 25, 1953. 


[Filed June 26, 1953] 








[Filed June 25, 1953] 
ORDER OF REMOVAL 
UNITED STATES OF AMERICA i 
NORTHERN DISTRICT OF NEW YORK ) 
THE PRESIDENT OF THE UNITED STATES 
. TO THE MARSHAL OF THE NORTHERN DISTRICT OF NEW YORK, GREETING: 

WHEREAS, it has been made to appear that WILLIAM RICE is charged 
in the District of Columbia with violation of 22-2201, D. C. Code (Grand Lar- 
ceny), and has been duly brought before United States Commissioner Charla 
Hull in the Northern District of New York, informed of his rights, having been 
represented by Harry Travis, Esq. as his attorney, and having demanded a 
hearing which was had before said commissioner at Binghamton, New York on 
the 2nd and 15th days of June 1953, the defendant having been present in person 
and by his said attorney, 

WHEREAS, said United States Commissioner duly made and filed her 
report in writing recommending that an order Of removal be granted by the 
District Court in and for the Northern District of New York for the removal 
of said WILLIAM RICE to the District of Columbia, there to be dealt with ac- 
cording to law, 

WHEREAS, the report of the said United States Commissioner finds that 
the said WILLIAM RICE is the same person charged and indicted in the District 
Court of the District of Columbia, and found sufficient ground for the removal 
of said defendant WILLIAM RICE to the District Court of the District of Colum- 
bia, and 

WHEREAS, it appearing to this court that the said WILLIAM RICE, is 
the person charged and indicted in the District Court of the District of Colum- 
bia, as aforesaid; NOW THEREFORE, 

YOU ARE HEREBY COMMANDED seasonably to remove the said WILLIAM 
RICE hence to the District of Columbia and there surrender him to the Marshal 
of that district; there to be dealt with according to law. 

And make due return of this warrant to the Clerk of the District Court of 





7 | 
the United States for the District of Columbia, with a true statement of how 
you have executed the same. : 
Given under my hand this 22nd day of June 1953. 


/s/ Stephen W. Brennai 
SEAL] U. S& DISTRICT JUDGE, 
NORTHERN DISTRICT OF NEW YORE 


Attest: /s/G.A. Carter, Clerk 
By: /s/ Nellie J. Marks, Deputy 


[Filed June 25, 1953] 
BENCH WARRANT 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 7 


HOLDING A CRIMINAL TERM ! 
Marshal's Criminal 
THE UNITED STATES es 
vs. : Criminal No. 1399-47 
WILLIAM RICE Indicted for igs Larceny 
The President of the United States, 
To the United States Marshal for the District of Columbia, Greeting: 
You are hereby commanded to take the defendant, William Rice, if to 
be found in your District, and him have before the Criminal Court for the 
said District of Columbia en-the-------. -10---- (immediately) 
to answer the United States touching the offense charge against him. 
Hereof fail not, and have there then this writ, showing how you have 
executed it. | 


WITNESS, the Honorable Chief Justice of said Court, 
the 19th day of Dec, A.D. 19 47. 
HARRY M. HULL, Clerk. 


By /s/ Marion E. Lewis 
Deputy Clerk 
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MARSHAL'S RETURN 
Received this Warrant at Binghamton, N. Y. on the 26th day of May 1953, and 
I executed same by arresting the within named William Rice on the 25th day 
of May 1953 at Cayuga County Jail, Auburn, N. Y. (Arrest made solely on 
basis of existing Warrant) 


Gerald K. Nellis, Marshal 
By /s/ Gerald P. O'Connor, Deputy. 
Pencil Notations: 5/25/53 - A; 5/26/53 - R; June 25, 1953 Deft. com. 


[Filed September 28, 1953] CRIMINAL No. _ 1399-47 

STIPULATION AS TO TESTIMONY OF REPRESENTATIVE FROM 

LAWRENCE E. PILOT & SONS, INC. | 

i. LAWRENCE E. PILOT & SONS, INC., 220 Glenn Road, Ardmore, 
Montgomery County, Pennsylvania, is the same company which in 1945 and 
1946 was known as LAWRENCE E. PILOT & SON, and whose address then 
was 1121 Edmonds Ave., in Drexel Hill, Pa. Their identifying number then 
for Withholding Tax purposes was: 23-1260987. 

2. One WILLIAM RICE was employed as a laborer by the said company 
from April 4, 1945 to July 3, 1946, and thereafter five scattered days to week 
ending August 14, 1946. 

3. Said RICE had his address listed as 1709 Addison Street, Philadelphia, 
in 1945. Thereafter, in 1946, at 1832 Kater Street, in the same city. 

4. His Social Security No. was: 167-16-7773. 

5. Total wages paid to him in 1945 were: $1661. 79. 

6. During the month of April, 1946, he worked every day of each week 
except Saturdays and Sundays. He worked 5 days a week, 8 hours per day, 
plus overtime as follows: April 1, 4 hrs.; April 7, 3 hrs.; April 15, a Mon- 
day, 4 hrs.; April 22, 4 hrs. 

y (A Only unusually was there work done at this company on Saturdays or 
Sundays. 

8. Wages of the said RICE were at the rate of 82-1/2 cents per hour. 





9 
His total pay for the weekly pay period which included the date ot April 13, 
1946, a Saturday, was $37.94. | 
9. Said RICE may have been employed on a ferry-boat, shoveling coal. 
10.. Records show said RICE did not work Saturday, — 13, 1946. 
WE CONSENT TO ABOVE STIPULATION: 


/s/ Victor W. Ca 
Victor Caputy, Ass't. U. S. Att'y. 


/s/ Fred Somkin 
Fred Somkin, App'ted to defend 


[Filed September 21, 1953] | 


| 


1486-'53 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HOLDING A CRIMINAL TERM 


G. J. NO. Orig. July G. J. Impanelled 
District of Columbia} to wit: on July 6, 1953 Sworn Term, A.D. 
) in July 7, 1953 
We, the Grand Jurors of the United States of America, in and for the 
District aforesaid, upon our oaths, do PRESENT 


WILLIE RICE 
for 


GRAND LARCENY : 
at the District aforesaid, on the 24 dayof August, A.D. 1953. 
257 /s/ (Mlegible),. Deputy Foreman. 


_[Filed September 21, 1953] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding A Criminal Term 
Grand Jury Impanelled July 6, 1958, Sworn in July 7, 1953 
THE UNITED STATES OF AMERICA Criminal No. 1486-'53 
vs. Grand Jury No. Orig. 
WILLIE RICE Grand Larceny (22-2201 D. C. Code) 





The Grand Jury Charges: 
On or about October 28, 1946, within the District of Columbia, Willie 
Rice stole the property of Ruth Dunbar of the value of about $304.00, con- 
sisting of the following: $304.00 in money. 
| /s/ Leo A. Rover 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Arnold 8. Dahl 
Foreman. 


[Filed September 25, 1953] Criminal No. 1486-53 
PLEA OF DEFENDANT 

On this 25th day of September, 1953, the defendant Willie Rice, appear- 
ing in proper person and requests that counsel be appointed by the Court, which 
is so ordered, being arraigned in open Court upon the indictment, the substance 
of the charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District of Columbia Jail. 
. Present: By direction of 
United States Attorney David A. Pine 


Presiding Judge 
By Thomas Flannery 
Assistant United States Attorney Criminal Court #_. One - 
_ D. Delehanty HARRY M. HULL, Clerk 


_ Official Reporter By /s/ (Ilegible) 
! Deputy Clerk 


[Filed October 5, 1953] ; 
UNITED STATES -vs- WILLIAMRICE : CRIMINAL NO. 1399-47 


MOTION TO DISMISS INDICTMENT 
Defendant, William Rice, moves the Court to dismiss the indictment 
herein, and for reason therefor states as follows: 
The indictment was returned in September, 1953, and it charges a crime 
alleged to have occurred in October, 1946. Thus more than three years have 





11 | 
elapsed from the time of the alleged offense to the return of the indictment. 
Defendant pleads the Statute of Limitations. 2 


/s/ Fred Somkin 
Appointed to defend, 
Evans Bldg. 


Copy of above Motion plus attached Points and Authorities was lett at the 
office of the U. S. Attorney for the D. C. in the Courthouse this 5th day of 
October, 1953. 
/s/ Fred Somkin : 
. POINTS AND AUTHORITIES 
1. The record herein. 
2. Title 18, Sec. 3282, U. S. Code 


ee eee : 
[Filed October 9, 1953] : Criminal No. 1486-53 


UNITED STATES vs. WILLIE RICE, Defendant: Charge: Grand Larceny 
: (1 count) 


On this 9th day of October, 1953, came the attorney of the United States; 


the defendant in proper person and by his attorney, Fred Somkin, Esquire; 
whereupon the defendant's motion to dismiss indictment, coming on to be heard, 
after argument by counsel, is by the Court denied. | 

The defendant is remanded to the District of Columbia Jail. 


By direction of 
Present: Matthew F. McGuire 


United States Attorney ciation Count # Five | & Five 
By Victor Caputy 


Assistant United States Attorney HARRY M. HULL, Clerk 


M. A. Deeds By/s/____(Mlegible)— 


Official Reporter DODUEY Clerk 


ee 
[Filed December 14, 1953] Criminal No: 1486-53 


ORDER VACATING APPOINTMENT AND | 
APPOINTING NEW COUNSEL TO DEFEND 


It having been brought to the attention of the Court that Fred Somkin, 
Esquire, appointed by Order of Court dated oD appear and defend 
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in the above-entitled cause, will be unable to serve, it is by the Court this 
December 11, 1953. 
ORDERED, that the said Order of appointment is hereby vacated and set 
aside; and, it is further 
ORDERED that Joseph P. McCormick, Esq., be, and he is hereby ap- 
pointed to appear and defend on behalf of the said defendant. 


/s/ Bolitha J. Laws 
Chief Judge 


[Filed January 26, 1954] 
United States of America, Appellee vs. William Rice, Appellant No. 1486-53 


MOTION TO RESTRAIN JUDGMENT AND CORRECT 
INDICTMENT 


The defendant, William Rice, moves this Honorable Court to restrain 
Judgment, and correct indictment in the above mentioned case on the following 
grounds and reasons, 

1.. That the defendant was indicted in violation of the Constitution of the 
United States, and laws of the District of Columbia. 

2.. That defendant states that the statute and code of law governing 
alleged offence had expired, prior to indictment of such. 

3. The defendant states that the Sixth Amendment of the Constitution 
governing accusation for the said offence has been mis-construed in said case. 

Wherefore, the defendant prays that this Honorable Court will grant him 
a fair hearing on such, and withhold judgment upon said Motion. 


/s/ William Rice 
Appellant 
200 - 19th St., S. E. 


[Piled January 26, 1954] 


BRIEF FOR APPELLANT 
Grand Jury Impanelled July 6, 1953 - Sworn in July 7, 1953. Onor 
about October 28th, 1946 within the District of Columbia, hereby at such 
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time didn't indict William Rice on said charge of Grand Larceny under D. C. 
Code (22-2201) on oath of Ruth Dunbar in the amount of $304.00. United 
States vs. Jerome Mayo Greenberg - The Government in this case threw out 
the indictment against Greenberg in referenee to the three year statute of 
. limitation. The defendant in this case is asking the Honorable Court to dis- 
miss said charges and indictment. on grounds that the offence of the accused 
said to had taken place on or about October 28th, 1946, and the defendant was 
not indicted until six years lapse (in) 1953. : : 
Fifth and Sixth Amendments: Act of Sept. 24, 1879 s 
< The accused must be aware of said accusation in prescribe offences 
at a reasonable period that is 3 years and must be confronted with said wit- 
ness making such accusation upon cath, unless it is a capital crime. 
This Motion is made upon records of such and affidavit attached hereto 
of defendant. 


/s/ William Rice ~ 


[Filed January 26, 1954] 


AFFIDAVIT OF APPELLANT 
AFFIDAVIT IN FORMA PAUPERIS 


Comes now the defendant, William Rice, who states that he is. a.citizen 
_of the United States, and resident of the District of Columbia. » ~, 
Comes now the defendant, who states he is of poverty and is without 
funds, and security at such and present time, who wishes to proceed on in 
his case in a: Forma Pauperis under # 8360 U.S.C. A. Waterman vs. McMilliam, 
77 U.S. App. D.C. 310. 





And Affiant Saith Not: 
/s/ William Rice - — 
CERTIFICATE OF SERVICE | 
The defendant being upon oath does deposes and saith that on 25 day of 
Jan. 1954 A.D. I mailed a copy of the foregoing Motion to Leo A. Rover, 
United States Attorney for the District of Columbia, Washington 1, D. C. 
/s/ William Rice - Appellant 
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Sworn. to in my presence on this 25th day of January, 1954, A. D. 
3 /s/ J. E. Ottes, Notary Public 


[Filed April 19, 1954] 
JUDGMENT AND COMMITMENT 

UNITED STATES OF AMERICA v. WILLIE RICE - No. 1486-53 

On this 12th day of February, 1954 came the attorney for the government 
and the defendant appeared in person and by counsel, Fred Somkin, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea of not 
guilty and a verdict of guilty of the offense of 

GRAND LARCENY, as charged and the Court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, and 
no sufficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody 
of the Attorney General or his authorized representative for imprisonment for 
a period of 

Eight (8) Months to Two (2) Years; said sentence to take effect at the 

expiration of sentence now being served. 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 


/s/ Burnita Shelton Matthews 
United States District Judge 


[Filed April 15, 1954] 
MOTION TO SET ASIDE AND VACATE SENTENCE 
Comes now the movant and pursuant to Section 2255, Title 28, U. S. 
Code, moves this Court to set aside the conviction and vacate the sentence 
in the foregoing captioned case. The grounds for this motion are based on 
the alleged illegality of such conviction and sentence. 
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The records in this case leaves little room for doubt that the Court 
failed to protect the rights of the defendant under the 5th and 6th Amendments 
- due process, a fair impartial trial, and the right to competent councel. 
The fact councel was of defendants own choosing does not relieve the court 
of the responsibility of seeing to it that council is adequate and competant. 

In Kenard vs. United States 68 Appls. D.C. 254. 96 F and 522, the 
court said. k is the imperative duty of the court to see that the defendant 
has a fair trial no -- Tite 28 U.S. Code. Mason, 


/s/ William Rice | 
Sworn and subscribed to before me this 14th day of April, 1954. 
/s/ J. E. Ottes, sary Public 


[Filed August 18, 1958] Criminal No. 1486-58 
William Rice, Petitioner vs. United States of America, Respondent 


TO: The Honorable Burnita S. Matthews, Judge, Presiding in the 
above-entitled Court. 


MOTION TO VACATE AND SET ASIDE SENTENCE 
PURSUANT TO 28 U.S.C. 
2255 | 


JURISDICTION | 
Petitioner moves under the provisions of Title 28, United States Code, 
Section 2255, and where a sentence is not authorized by law, | the prayed for 
relief should, and can be attacked under this statute, and the court can act 
on same. ! 
QUESTION PRESENTED | 
Whether the Court had legal grounds to pronounce judgment on the 
petitioner, after seven (7) years elapsed between the alleged crime and the 
indictment, or whether the court pronounced upon petitioner a sentence not 
authorized by law, and in so doing, committed error? : 
STATEMENT OF THE CASE | 
While incarcerated at the District of Columbia Jail on another charge 
in the year, 1958, the Grand Jury, holding a criminal term and impanelled 
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July 6, 1953, sworn in July 7, 1953, handed down an indictment against your 
petitioner, charging him with Grand Larceny (2201, Title 22 D. C. Code) of 
money, the value of $340. 00 (sic) from one, Ruth Dunbar; said crime was 
alleged to have happened October 29, 1946. Petitioner is referring to the 
indictment in this case, Criminal Number 1486-53. 

Trial was held before Jury and petitioner was convicted. This court 
sentenced petitioner to a term of from eight (8) months to two (2) years, said 
term of sentence to run consecutively to a prior term of nine (9) years on | 
the case under which he was being held when the indictment was returned. 

Petitioner was committed to the District of Columbia Reformatory at 
Lorton, Virginia, to serve the terms imposed. 

It is from this 8 month to 2 year sentence that petitioner now motions 
for redress. 

SUMMARY OF ARGUMENT 

The court was without legal or statutory provisions to pronounce judg- 
ment on the petitioner when after seven (7) years the indicted person, in this 
case your petitioner, was served with an indictment returned by a Grand Jury, 
which was impanelled some six (6) or seven (7) years after the offense, which 
read as follows: 

The Grand Jury Charges: 

*On or about October 28, 1946, within the District of Colum- 
bia, Willie Rice stole the property of Ruth Dunbar of the value of about 
. $304.00, consisting of the following: $304.00 in money." 


/s/ Leo A. Rover 
Attorney of the United States in and 
for the District of Columbia 


A TRUE BILL: 
Foreman. 


it is petitioner's contention that the sentence of 8 months to 2 years im- 
posed as penalty for conviction on the above indictment is by statute void_ 
and must fall under the terms of Title 18 United States Code, Section 3282 
governing indictments returned after the three year limitation. 
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ARGUMENT 

The fact that the indictment was returned after a seven year interval 
between the alleged offense and the date of indictment is fatal to prosecution 
of such case on such indictment, and strips the court of any statutory authority 
to pass sentence, even if the prosecution on that indictment hed reeeererst 
to the point of judgment. 

Petitioner's case goes contrary to the rule of law in Pre v. United 
States, 251 F. 24 909 - Number 13,824, decided January 16, 1958 (U. S. 
Court of Appeals, District of Columbia Circuit) : 


The Court of Appeals, Fahy, Circuit Judge, held, inter alia, that 
where defendant who had been indicted in 1939 for 1st degree murder was 
found by jury to be of unsound mind and committed to hospital and while there 
the United States Attorney nol-prossed such indictment and in 1954 after de- 
fendant was released from hospital as a social recovery he was indicted for 


1st degree murder and was convicted of 2nd degree murder, sentence: . was 

required to be set aside under statute on grounds that indictment resulting 

in his conviction was not found within three years after alleged offense. 
Reversed 

The Court said: 

*We do not reach the sixth amendment question of a speedy trial, for 
18 U.S.C. 3282 (1952) controls our decision. This statute reads: 

"Except as otherwise expressly provided by law, no person shall be 
prosecuted, tried, or punished for any offense, not capital, unless the indict- 
ment is found or the information is instituted within three years next after 
such offense shall have been committed. " 

“The language of the Federal Statute itself and the decisions of numerous 
courts interpreting comparable statutes, make this quite clear. ag 

The Court then cited: Letcher v. State, 159 Ala. 59, 119 So. 805; 
People v. Myers, 39 Cal. App. 244, 178 Pac. 965; Drott v. People 71 
Colo. 393, 206 Pac. 797; Mitchel v. State, 157 Fla. 121., 25 So. 2d 7; 

1/ “To hold otherwise would be tantamount to allowing the prosecuting 
officer to determine whether or not the statute of limitations should 
_ or should not be applicable. " 
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Perry v. State, 103 Fla. 580, 137 So. 798; Blackmon v. State, 88 Fla. 188, 
10 So. 319; State v. Brossette, 163 La. 1035, 113 So. 366; and others. 

In the case at bar the petitioner was in the custody of the New York 
authorities from about October of 1947, and was convicted and sent to the 
New York State Pententiary under sentence of 15 years to life. All law agencies 
were notified through the facilities of the cooperative law enforcement agencies 
as to petitioner's whereabouts. 

The District Attorney did not then press for a timely indictment, to 
protect the prosecution, or the petitioner's rights. 

The Higher Court of New York ruled petitioner's conviction illegal, and 
he was then brought back to the District of Columbia on another charge. 

Your Petitioner has been in custody since October of 1947. 

It is not important that petitioner was not within the jurisdiction of the 
District of Columbia, for this does not cure the delinquent indictment. 

Further in Askins, the Court stated: 

"When the responsible public officials, or a grand jury, have not initiated 
an indictment until after three years have elapsed from the date of alleged 
offense, the policy of the law evidenced by Act of Congress, Section 3282, supra, 
is that no person shall be punished under such a delayed indictment except for 
a capital offence, ...." 

The Court then quoted: 

*The general limitation of 3 years applicable to non-capital offenses 
embodies “a long-standing congressional 'policy of repose’ that is fundamental 
to our society and our criminal law." Bridges v. United States, 346 U.S. 

209, 215-216. a 

The charge against petitioner was (is) grand larceny which is not a capital 
offense, and there subject to the statute of limitations. 

Thus, the court was without jurisdiction to impose sentence, in violation 
of petitioner’s constitutional rights. (VI Amendment) 

Again from Askins, the Court stated: 


"A sentence imposed for second degree murder upon an indictment timely 
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for 1st degree murder but found more than 3 years after the offense isa 
sentence which is not authorized by law. This we think is plain from 18 
U.S.C. 3282, supra, and the cases we have ced: «. % +s The question of 
sentence - punishment - was one for the court. And an unlawful sentence is 
not made lawful by lack of prompt objection by the person sentenced. One of 
the explicit purposes of Section 2255 is to furnish meams for setting aside a 
sentence imposed in violation of the law whenever its unlawfullness is brought 
to the attention of the court by motion under that statute, as was done here. 
(Emphasis added) 

In the Askins case the court went further in setting its rule of law than 
is placed before the court here, for Askins second indictment was for 1st 
degree murder, andtherefore timely, even after many, many years, for this 
was a capital offense, but when the verdict was “guilty of murder in the 
2nd degree, the statute of limitations (18 U. S.C. 3282) stood forth as a barrier 
against the pronouncement of judgment by the court, for the court was then 
bound by those statutes, which precluded punishment ! 

"Petitioner could not have objected to being tried on the indictment 


ee 


- ° - ‘- 


The court looked past the timely indictment in Askins and went solely 
on.the imposition of sentence, and said in concluding: | 
Because of the long delay in indictment, the applicable’ statute simply 
precludes punishment for the offense of which appellant was convicted. o 
Reversed ial 
Petitioner concerns himself with the imposition of sentence after con- 
wiction on the indictment in question, after this long delay in the return of same. 
This is clearly an issue raised by proper motion and presents a question 
which requires a direct answer, an and not one open to criticism. 
The question raised is not merely afterthought, but is substantiated by 
the record - a question (constitutional) of "Procedure." i 
CONCLUSION | 
Wherefore, it is respectfully submitted that this court’ was without 


authority to pass sentence on petitioner and should reverse itself and to 
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declare the sentence null and void, and issue order weaning the foregoing 
motion for good cause shown. ; 
/s/ William Rice 
Petitioner, Pro Se . 
CERTIFICATE OF SERVICE ot 
A copy of the foregoing motion has this date been mailed, postage pre- 
paid, to the U. S. Attorney, at his address, U. S. Court House, Washington, 
D.C. 
/s/ William Rice 
Petitioner 
Subscribed and sworn to before me this 15th day of August, 1958. 
/s/ Edward J. Keightley, Jr. 
Notary Public 


[Filed August 18, 1958] 


MOTION FOR LEAVE TO PROCEED ON MOTION TO VACATE 
SENTENCE IN FORMA PAUPERIS 


Comes now William Rice, petitioner in the foregoing motion and begs 
leave to proceed without prepayment of costs, and in accordanc e with 28 U.S.C. 
1915, states: _ 

Iam a citizen of the United States 

Of legal age 

Iam without funds or securities to offer for payment of such action 

I feel my cause is well founded and is made in good faith. 

The accusations made in the foregoing motion, and in this affidavit, 
are true to the best of my knowledge and belief. 

/s/ William Rice 
Petitioner 


Subscribed and sworn to before me this 15th day of August, 1958. 


/s/ Edward J. Keightley, Jr., 
Notary Public 





21 : 
[Filed September 5, 1958] | 


REPLY TO GOVERNMENT OPPOSITION TO MOTION TO 
VACATE AND SET ASIDE SENTENCE __ 


Comes now the petitioner, William Rice, who states for the Court's 
consideration the following facts in answer to government's oo to 
his motion to vacate sentence. ! 

It is inferred in the opposition that a series of 2255 motions have 
been previously filed by defendant, but this is erroneous. | 

The petitioner is a layman, and during the period in question (from 
September 21, 1953, to April 15, 1954, when he was supposed to have filed 
these motions) his knowledge of law and the protection of his rights was 
lost in ignorance. : 

The different motions were not all pursuant to 2255, but were the 
babblings of an ignorant defendant who thrown into the dilemna of having 
two prosecutions initiated against him after the lapse of 7 years, and his 
not having been advised of either offense or the anticipated prosecution, 
was aware that there was something amiss, and was trying to appeal these 
convictions the only way his humble knowledge persuaded him, dwelling on 
the misconception that all he had to do was to reach the court and that its 
representatives would aid him in seeking to: redress he was so legitimately 
entitled to, since he had been completely abandoned by counsel. 

If the Court please, the petitioner was indeed appointed counsel to 
file a memorandum to the United States Court of Appeals for the District 
of Columbia (A Mr. C. Emerson Duncan, Il) and this memorandum was 
duly filed August 9, 1954, but the appointed counsel filed only as to crimi- 
nal 1399-47 and the humble defendant was seeking to appeal this case now 
at bar also, and was under the impression that counsel was pete to 
**Help™ him with his grievances. 

A careful reading of the memorandum filed at that time fails to reveal 
any reference to criminal 1456-53, nor any attack on the indictment, trial, 
and sentence in this case. : 

| 


i 
( 
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In opposition the Government in Point 4 contends that your petitioner 
is not entitled to the statute of limitations provisions because he was not 
within the Court's jurisdiction but was fleeing from justice, and that the 
three year limitation was suspended during this flight. 

It then cites, among others, Taylor v. United States, 99 U.S. App. 
D. C.. .184, 238 F. 2d 259 (1956), as its authority. 

18 U.S. Code 3282 provides that "No person shall be Pro- 
secuted, Tried, or Punished. ..." (After 3 years) Emphasis 

supplied. 

It is clear in this case that the prosecution started after a lapse of 
seven (7) years, and this in itself embraces the issues of speedy trial, etc., 
which surely could not have been before the indictment, so it must follow 
that to attack the issues under 3282, 18 U.S.C. must engulf also the speedy 
trial that grows from the issues raised, although not actually specified. 

18 U. 8S. Code 3290, to which the Government refers in 
opposition, provides: 

“Fugitives from justice. No statute of limitations shall 
extend to any person fleeing from justice." 


Petitioner does not Fall within those boundaries. 
The absence from the record of a warrant or proper complaint con- 
clusively shows that there was never anything to link petitioner to the crime 
. until the indictment was presented. In order for one to "Flee" there has 
to be a formal record of the crime having been committed, a formal com- 
plaint against, a warrant, or some information that he was in some way 
linked to the crime, and this must be shown by the record. 
Petitioner was without knowledge that the crime was committed, and 
therefore, was not fleeing. 
if the contention that he was indeed "Fleeing" from justice is well- 
founded, then the fact that he was arrested in October of 1947 and was con- 
tinuously confined in the New York State Penitentiary, shows conclusively 
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that he was no longer "Fleeing" after that date, but was in custody. 

In October of 1947 the District of Columbia authorities knew where 
petitioner was and should have initiated prosecution. : 

If he was indeed "Fleeing" a warrant (John Doe or otherwise) should 
have been issued, and certainly the absence of at least a formal complaint 
at the time of such "Fleeing" cannot press forward 18 U.S. C. 3290. 

It must be shown that he knew of such crime, and if the record itself 
does not reflect any crime or formal charge until the indictment was pre- 
sented (in 1953) seven (7) years, later, then from what was petitioner 
. fleeing? | 

May it please the Court, petitioner is attacking case No. 1486-53, 
and the District Attorney cannot combine this case with the other to suit 
his convenience, but this case must stand on its own merits. 

In Point 3 of the opposition the Government says that it "Denies 
each and every allegation of the present motion". Yet, in the next para- 
graph (or those preceeding) it admits that the crime occured on October 28, 
1946; that he was convicted in New York in October of 1947; and that the 
indictment was returned September 21, 1953. All this petitioner had con- 
tended and it is the essence of his present motion, and as conceded, are 
all true. : 

Since the Government in its opposition cited Taylor as an authority 
to overrule petitioner's motion, petitioner asks the Court to read Taylor 
v. U.S. 238 F 2d 259, for this case is almost the exact of the petitioner's 
and Taylor's case can be applied to petitioner since all contentions of 


Taylor apply here, and his contentions are necessarily incooperated in 


petitioner's motion. | 

Wherefore, it is respectfully submitted that this is the first time 
these issues have been presented to this Court ina literate, formal motion 
under the statutes he now moves for relief, and other different motions 
filed Pro Se by an ignorant defendant were but the mummblings of the inar- 
ticulate who but sought to appeal to the courts for the redress he was so 
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rightfully due. Belton v. U. S., No. 13690, U. S. Crt. App. D. C. (sitting 
en banc) decided May 15, 1958, grants him this consideration, aside from 
this, rule 52(b) 18 U.S.C. (F. RC. P.) gives this Court authority to act in the 
.case of “plain error", and at any time. 
Therefore, the motion should be granted. 
/s/ William Rice 
Petitioner, Pro Se 
CERTIFICATE OF SERVICE 
A copy of this motion (reply to opposition) has been mailed, postage 
prepaid, to the U. S. Attorney at the U. S. Court House, Washington, D. C. 
/s/ William Rice 
Petitioner 
_ Subscribed and sworn to before me this 3rd day of September, 1958. 


/s/ Edward J. Keightley, Jr. 
Notary Public 
My commission expires December 18, 1961. 


[Filed September 17, 1958] 


MOTION FOR LEAVE TO PROSECUTE AN APPEAL IN FORMA 
PAUPERIS 


Comes now William Rice who moves the Honorable Court to allow him 
to proceed on appeal without prepayment of fees and cost for the following 
reasons: 

1. Iam a citizen of the United States. 

2. Iam without funds or property to offer as payment in lieu of money 

3. Itruly believe that Iam entitled to the redress I seek 

4. That the cause of action is briefly stated in the attached “Notice of 


Appeal. 


/s/ William Rice 
. Petitioner - Movant 


PROOF OF SERVICE 
A copy of the above was mailed to the U. 8. Attorney, Washington, 
D: C. 
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_/s/ William Rice 
Petitioner 


_ Subscribed and sworn to before me this 15th day of September, 1958. 


/s/ Edward J. Keightley, Jr. 
Notary Public 


EXHIBIT “An 
NOTICE OF APPEAL 

Comes now William Rice, petitioner in the above-entitled cause, who 
hereby makes it known that he is appealing this court's order dated Septem- 
ber 2, 1958, for the following reasons: 

1. The court erred in ruling that the motion pursuant to 28 U.S.C. 
2255 was not cause enough to entitle him to relief. | 

2. That petitioner was one entitled to protection of the statute of 
limitations and also a speedy trial. ! 

8.. That the court showed prejudice when it veléd on n his petitition with- 
out waiting for his timely reply to opposition. : 
4. That he presented questions of merit in his petition. | 


/s/ William Rice : 
Petitioner, Pro Se 


PROOF OF SERVICE | 
A copy of this petition has been mailed to the U. S. Attorney, Washing- 
ton, D. C. : 
/s/ William Rice | 
' Petitioner ! 
Subscribed and sworn to before me this 15th day of September, 1958. 


/s/ Edward J. Keightly, Jr. 
Notary Public 


[Filed October 28, 1958] 


ORDER GRANTING HEARING PURSUANT TO 
SECTION 2255, TITLE 28 U.S.C. _ 
It appearing to the court that on August 18, 1958 defendant filed pro se 


herein an application for relief under 28 U.S.C. 2255 on the ground that the 
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statute of limitations had run on the crime he committed, and it also appear- 
ing that such application for relief was on September 2, 1958 denied by the 
court as to the ground stated in such application, and it further appearing 
that thereafter defendant filed herein two papers which in effect amended 
his said application in that they asserted an additional ground for relief, to 
wit, the denial of a speedy trial (the two papers in which such additional 
ground was asserted being (1) a reply filed on September 5, 1958 to the 
government's opposition to the said application and (2) a motion filed Septem- 
ber 17, 1958 for leave to appeal in forma pauperis), it is by the court upon 
reconsideration of the aforesaid application this 27th day of October, 1958: 

ORDERED that defendant be and he hereby is granted a hearing on his 
application as amended for relief under Section 2255, that is, a hearing as to 
both grounds asserted by him for relief, the date for such hearing to be set 
by the clerk after the United States Attorney shall have had 15 days from the 
date hereof to respond to the claims of defendant, and it is further 

ORDERED that the order of the court of September 2, 1958 filed here- 
in on September 3, 1958 be and the same is hereby vacated, and it is further 

ORDERED that the defendant's-motion for leave to appeal in forma | 
pauperis from the order of September 2, 1958 be and the same is hereby 
denied. 


/s/ Burnita Shelton Matthews 
JUDGE 


" [Filed December 16, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on for consideration pursuant to a motion to 
vacate judgment, set aside sentence, and grant a new trial, filed pursuant 
to 28 U.S.C. § 2255, and the Court having considered the motion, the opposition 
thereto, and testimony and argument adduced at the hearing, the Court makes 
the following findings of fact and conclusions of law: 

1. Defendant committed the subject crime of grand larceny on October 
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28, 1946. However, the defendant left this jurisdiction and was ponvicted of 
another crime in New York in October of 1947 and was originally sentenced 
to serve life imprisonment there. Later on, in May of 1953, the Metropolitan 
Police Department of the District of Columbia learned that the defendant's 
sentence in New York had been reduced and that his term would be up on June 
25, 1953. Consequently, on June 25, 1953, the defendant was returned by 
the U. S. Marshal to the District of Columbia Jail, pursuant to a bench warrant 
issued by this Court on May 19, 1953, and, on September 21, 1953, the defen- 
dant was indicted for the subject crime. The defendant went to trial on Janu- 
ary 19, 1954 and was found guilty as indicted the same date. No demand was 
ever made by the defendant either by way of appropriate motion or mandamus 
that he be tried any sooner than he was. The instant motion is the first time 
that the defendant has raised the question of speedy trial, and this by way of 
collateral attack. i 

2. Neither in his motion nor at the hearing in this matter did the de- 
fendant sustain his burden of showing that he was in any way prejudiced by the 
delay of his trial. The defendant left this jurisdiction after committing the sub- 
ject crime, thereby tolling the statute of limitations. As soon as the United 
States Attorney's Office for the District of Columbia learned that the defendant's 
original sentence of life imprisonment in New York had been reduced, a bench 
warrant was lodged against the defendant and he was returned to the D.. C. Jail 


upon completion of his term in New York, whereupon he was indicted, tried, 
and convicted, all within a reasonably speedy period of time. | 
WHEREFORE, the Court concludes as a matter of law, that the statute 
of limitations had not run on the subject crime and that the defendant was not 
denied a speedy trial, and it further appears that the files and records of the 


instant case conclusively show that the defendant is entitled to no relief; con- 


: 


sequently, the defendant's motion is hereby denied. 


/s/ Burnita Shelton Matthews 
JUDGE ! 
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Certificate of Service Seas 
I hereby certify that a copy of the foregoing Findings of Fact and Conclu- 
sions of Law was mailed to petitioner's attorney, H. Clifford Alider, 401 
Third Street, Washington, D. C., and to petitioner, Willie Rice, Box 25, 
Lorton, Virginia, this day of December, 1958. 


J. PHILIP SMITH 
Assistant United States Attorney 


[Filed December 16, 1958] | 3 
ORDER - 

This cause having come on for consideration pursuant to a motion to 

vacate judgment, set aside sentence, and grant a new trial, filed purusant 
_ to 28 U. S. C. § 2255, and the Court having considered the motion, the _ 

opposition thereto, and testimony and argument adduced at the hearing, it 
is by the Court this 16th day of December, 1958 

ORDERED that the instant motion be and it is hereby denied. 


/s/ Barnita Shelton Matthews 
JUDGE 


Certificate of Service 
_ Thereby certify that a copy of the foregoing Order was mailed to 
petitioner's attorney, H. Clifford Allder, 401 Third Street, N. W., Washing- 
ton, D. C., and to petitioner, Willie Rice, Box 25, Lorton, Virginia, this 
day of December, 1958. 
/s/ J. Philip Smith 
Assistant United States Attorney 
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In an appeal from the denial of a motion to vacate sentence 
pursuant to 28 U.S.C. §2255 filed four and a half years after 
the conviction when it is shown the indictment was filed within 
the statute of limitations (as extended by the statutory excep- 
tion encompassing fugitivity) and appellant’s separate trials 
on this case and one other case both were had within four 
months of filing of the indictment, during which there was a 
substitution of defense counsel; and, the defense freely chosen 
and offered in the trial of the case was enhanced by the lapse 
of time and that preparation and presentation of the defense 
was not hampered, prejudiced or impeded; in the opinion of 
appellee the following questions are presented: 

1. Are the several clear rulings by this Court that absence 
from the jurisdiction brings into force and effect the fugitivity 
exception of the statute of limitations, now to be overruled? 

2. Assuming by a negative answer to the first question that 
this indictment was filed within the time period allowed by the 
statute of limitations, then this further question is presented: 


Was the lapse of a four-month period of time (during which 
appellant was tried on this case, another case, and then was a 
substitution of defense counsel) a violation of rights derived 
from the Sixth Amendment of the Constitution to a speedy 
trial? 


(I) 








- 'The motion to vacate which is involved in this appeal___ 
Constitutional amendment and statutes involved 


t: 


A. There was no delay between indictment and trial______ 
B. Appellant’s freely chosen defense to the crime was en- 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,982 


Wri Rice, APPELLANT 
m ’ 
Unrrep Srates oF AMERICA, APPELLEE. 


BRIEF FOR APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


In 1946 appellant. committed two crimes of grand larceny, in 
violation of 22 D.C. Code § 2201, which were the subjects of 
separate indictments and trials (Criminal cases 1399-47, 1486- 
53). Both crimes were of a type of larceny known as “flim- 
flam” (Tr. p. 12, October 9, 1953). Prior to the separate trial 
held in each case, individual motions by appellant to dismiss 
indictment for lapse of time and other facts were denied 
(1399-47, on July 23, 1953 by Judge Bailey; 1486-53 on Octo- 
ber 9, 1953 by Judge McGuire). Relief in forma pauperis for 
an appeal from the conviction in case 1399-47 alleging lapse of 
time, ete., was denied by this Court of Appeals (Mise. No. 
445). Appellant’s separate motion in each criminal case for 
relief pursuant to 28 U.S.C § 2255 based on lapse of time, ete. 
were denied by the trial judges (1399-47 on August 1, 1955 
by Judge McGuire; 1486-53 on April 15, 1954 by Judge Mat- 
thews). The denial of Section 2255 relief in criminal case 
1399-47 was sanctioned in the denial of this Court of Appeals 
ef:an sepeetfneretcom in forme AUD piasicate aeeand 


~¢1) is a 
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the United States Supreme Court refused to grant certiorari. 
350 US. 972. These “time-lapse” allegations were the basis of 
two petitions for writs of habeas corpus, each of which were 
denied by the District Court.(H.C. 18-54-on March 12, 1954 
by Judge-McGuire; H.C. PP Oe on Seana ae SOOLy 
.. Judge Pine).:: 4 

Some four on a half years after imposition of sentence in 
criminal case 1486-53 appellant filed in that case his second 
motion requesting relief pursuant to 28 US.C. § 2255 (August 
18, 1958). The motion. was. denied (September 2, 1958). 
Thereafter, appellant filed a reply to the opposition to his 
motion; and also, a motion for leave to proceed on appeal in 
forma pauperis (September 5 and 17, 1958). These docu- 
ments were treated by Judge Matthews as amending his orig- 
inal motion. An “Order Granting Hearing Pursuant To Sec- 
tion 2255, Title 28 U.S.C.” was entered October 28, 1958. 
Appellant, his counsel, and an Assistant United States: Attor- 
ney thereafter appeared before Judge Matthews on November 
14, 1958, and argued the legal merits of the motion. (Tr. pp. 
20, 22-23.) A document captioned “Findings of Fact and 
Conclusions of Law,” was filed December 16, 1958. That doc- 
‘ament concluded with the following paragraph : 


_ _. “Wherefore, the Court concludes as a matter of law, 

_ that the statute of limitations had not run on the sub- 
ject crime and that the defendant was not denied a 
speedy trial, and it further appears that the files and 
records of the instant case conclusively show that. the 

_ defendant is entitled to no relief; consequently, the 
defendant’s motion is hereby denied.” 


This appeal followed. 
Criminal case Number 1399-47 


On April 13, 1946, appellant and one Beatrice Murray * felo- 
niously obtained. two thousand dollars: ($2000). from one Inez 
Waller (Cr. case 1399-47). Some six months later, on October 
28th of the same-year, appellant and an: unidentified woman 
feloniously obtained three hundred, four dollars ($304) from 


Disaster a separate’ telat: sho was sentenced to imprisonment for one (2) 


_ year to three (8) years, by judgment filed May 23, 1950. 
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‘one Ruth Dunbar (Cr. case 1486-53). ““[Al]fter this date of 
October, ’46, this defendant * * * [became] mvolved in New 
York and received sentence there” (Tr: p. 5; November 14, 
1958). The New York State crime was “grand larceny by 
pocket drop.” He was arrested by the New York State author- 
ities for that offense in October, 1947, and thereafter received 
& sentence of fifteen years to hfe as a fourth offender in New 
York. (Tr. p. 4, October 9, 1953; Tr. p. 10, pein 
1958.) -  - 

Until appellant’s apprehension i: in New York City, the Dis- 
trict of Columbia: authorities did not know when appellant 
could be located (Tr. pp. 10, 16, November 14, 1958; Tr. p. 14, 
January 19, 1954). Within two months after the New York 
sentence appellant was charged with the April 13, 1946, Dis- 
trict of Columbia offense by an indictment which was filed 
* December 15, 1947 (Cr. case 1399-47). Four days after the 
filing of that indictment, a bench warrant. was entered by the 
District Court in. Criminal case number 1399-47. 


“Mr. Smith [Assistant United States Attorney]: 


2 ma * * 2 + 2 


“* * * A detainer was placed against’ him rape 
lant] and in those days that is all that could be done? 
“In 1953 only did the Government learn or did the 
District of Columbia learn that his seritence had been 


changed. They proceeded speedily to have him brought 
back to this jurisdiction. He was indicted fin Crim- 
mal case No. 1486-53]. He received a full trial and he 
was convicted. | 


* We are informed that the phrases “all that could be done” “in those 
days” has reference to the police officer proffered as a witness and to the 
Metropolitan Police Department of which he is a representative. Because 
of a policy which existed in the year 1947, the Police Department was dis- 
couraged from returning persons who were serving prison sentences in 
other jurisdictions to the District of Columbia for prosecution for local 
offenses where the prison sentence being served in the foreign jurisdiction 
Was. as large as a life sentence, as in this case. That. policy no longer 
exists and had existence only until about 1955, the time of the Provoo case, 
infre. Compare Ponzi v. Fessenden, 258 U.S. 254, 261 (1922) ; Taylor v. 
Taintor, 83 U.S. (16° Wall.) 368, 870-1 (1872) + Frimell'v. United States, 
55 App. D.C. 108, 2 F. 2d 398 (1924). Presumably, if the life sentence 
being served by appellant had been executed, the local offense would never 
have been prosecuted as to appellant. 





4 


“TI have’ Officer Dixon here who'can bear out all of 
these facts from the records which he has brought. with 
POTS Lh oR TTS EER Eee 
Honor should so choose. 

“Mr. Attper: Your Honor, i. dest dhinkitherovts 
much: dispute abotit the facts concerning the dates and 
so:0n. ee ee 
(Tr: pp.16-17, November 14; 1958). 


The District of Columbia authorities ariel on May 19, 4953, 
that sppellant’s sentence had been changed and that appellant 
would ‘soon be released by’ the New York State authorities 
(Tr. p. 12; November 14, 1958): - 

‘Within a week of the receipt of this knowledge, on May 26, 

| 1953,‘ the District of Columbia authorities forwarded the 
bench warrant which had been origmally entered in Criminal 
case 1399-47 by the District Court on December 19, 1947, to 
‘the New York authorities. Appellant was arrested on this 
warrant for-prosecution of criminal case 1399-47. Hearings 
- were held in New. York before a United States Commissioner 
and a District Court Judge. The order of removal was exe- 
cuted in New York on June 22nd. Appellant appeared before 
the United.States Commissioner for the District of Columbia 
on June 25, 1953. 
_. This return of appellant was accomplished for purpose of 
prosecution of Criminal case 1399-47. On July 2nd he was 
‘arraigned and plead not: guilty. in the case. Appellant, by 
court-appointed counsel, filed a motion to dismiss indictment 
alleging the nineteen month lapse of time between the crime 
and the indictment in the case; the one month lapse-of time 
between filing of the indictment and i issuance of the bench war- 
rant; and concluded: 


! “Wherefore, defendant states that he is greatly pre}- 
-. .udiced in being forced to trial upon such an old. charge 
so lately brought to his attention. Defendant states 
that his whereabout were well known to the Govern- 
ment all the years since the issuance of the Indictment” 
(Motion, filed qaly s 1953 in Cr. case 1860; 47). 
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This motion was heard and denied by Judge Bailey on July 31, 
1953. Appellant was subsequently tried and convicted * before 
Judge McGuire during the month of September, oe 
crime charged in Criminal case 1399-47. 


Criminal case Number 1486-58 


Fei ian arepoonicintivan Une Gav ast wilt sinacein Cave 4000 
47, September, 1958, an indictment was filed in the District 
Court charging appellant with the October 28, 1946 felonious 
taking of money from Ruth Dunbar.. This indictment was 
numbered as Criminal Case 1486-53. He was arraigned, and 
thereafter, on October 5, 1953, filed.a motion to dismiss indict- 
ment (by the same court sppointed counsel who had filed the 
similar motion in Criminal Case 1399-47). This motion was 
heard and denied by Judge McGuire at the same hearing as the 
motion for a judgment of acquittal and sentencing in the prior 
case (October 9, 1953). 

Appellant’s first. scheduled trial date was November 10, 1953. 
Subsequently, trial dates of December 8th, January 12, 1954 
were scheduled. The original court appointed counsel for 


appellant was allowed to withdraw on December 9th, and 


3 In Criminal case 1399-47 appellant waived trial by jury. His defense 
was alibi. He testified, himself, that he worked for Lawrence E. Pilot and 
Sons, Inc., in Ardmore, Pennsylvania on the day of the crime. A stipulation 
as to the testimony of a representative of that company regarding the com- 
pany time-keeper’s records did not support the defense. 

As set forth in the opening paragraph of the Counterstatement, appellant 
was denied on appeal from this conviction, in forma pauperis, Misc. 445. 
Counsel appointed by this Court of Appeals had filed 2 memorandum ‘not-’ 
ing appellant’s complaint regarding time lapse. Thereafter, appellant also 
sought an appeal from a motion to vacate sentence (filed in District Court 
Jaly 8, 1955), in forma pauperis. He specifically and in detail argued: 
denial of a speedy trial and cited and relied upon’ the case of United 
States v. Provoo, decided March 14, 1955 which is to be found in 17 F.B_D. 
183 (D. Md. 1955), aff'd without opinion, 350 U.S. 857 (1955). Both this 
Court of Appeals and the Supreme Court denied appellant any relief (Misc. 
579; 350 U.S. 972 (1955) ). 

Appellant was sentenced in 1800-47 to three (8) to nine (9) years impris 

onment. Subsequently, in 1486-58, he was sentenced''to serve eight (8) 
Sas crate ae icanaashs Shbec aticck ch:taniouaicaliad diahadiaibinse 
1890-47. Appellant began serving these sentences on May 11, 1954. Appel- 
lant was eligible on June 6, 1957 to apply for parole. We are informed an 
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new ‘counsel was appointed. Trial by jury was had before 
Judge Matthews on January 19, 1954. No request of any 
kind was made for an earlier trial. 

In the trial it was shown that about noon appellant, sana 
had approached Ruth Dunbar, alone, at ninth and E streets, 
N.W. He stopped her and asked “if the N.A.A.C.P. has a 
nurse’s home for his mother.” This conversation continued for 
a period of three to five minutes. (Tr. p. 5, 10, January 19, 
2954). 

“During the course of the conversation, a lady came 
up and: said she had found a wallet contaimmng $100, 
and she was wondering what she should do with. the 
$100. She said she would go to her boss’ office and give 
the ‘money right up. After that this [appellant] * * * 
said that we divide it up; no one seen her with the 
money. 

“And she said, no, but she said she would go to her 
boss’ office and have the money divided up between 
the three of us because no one else knew ‘about the 


money. 
“She iater returned and was in conversation -with the 


man, and she also said her boss had found $1,600 im att 
in the wallet, and I had to prove I would not have to 
‘spend any of the money for a period of 30 te 60 days, 
‘and I would have to put up so much money to prove 
this.” (Tr. p.5, January 19, 1954). 
Appellant and ‘the woman accompanied Ruth Dunbar ‘toa 
bank. The two women entered the bank and Ruth Dunbar 
obtained $304 in cash. Appellant waited in the vicinity.of the 
outside of the-bank. 
The two women came out of the bank and went over to 
appellant. 
wee: there {Rath} *''* '* gave the money over, $304 
then. 
Q. Whodid you give it to? 
A. I gave it to the woman. ‘He 'meanwhile said they 
would be ‘back to give me my share of the money, but T 
didn’t really know where they were going. They were 
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actually working alone with each other, I would say.” 
(Tr. pp. 6-7, January 19, 1954). 
“(T]he way they acted after they got the money” indicated 
concert (Tr. p. 10, January 19, 1954). 

Ruth Dunbar was certain of her identification of appellant. 
She identified appellant from a seven-man line-up held on July 
26, 1954. (Tr. pp. 8, 11, January 19, 1954). She remembered 
appellant’s face because he had characteristics which resem- 
bled a person previously known to her (Tr. p. 12, January 19, 
1954). 

Appellant did not testify in the trial, and offered no wit- 
nesses or other evidence in his behalf. His counsel cross-ex- 
amined Ruth Dunbar at length regarding her identification of 
appellant. Appellant rested upon his motion for a judgment 
of acquittal based upon insufficiency of the evidence identify- 
ing appellant: The issue of identification was then pressed 
upon the jury in oral argument by appellant’s counsel (Tr. 
8-13, 17-22; January 19, 1954). 

The jury’s verdict of guilty was returned January 19, 1954. 
On January 26th appellant, pro se, filed a “Motion to Restrain 
Judgment and Correct Indictment,” referring to the lapse of 
time, and alleging “The Sixth Amendment of the Constitution 
governing accussation [sic] for said offense has been mis-con- 
strude [sic] in said case.” Appellant was notified by a clerk’s 
letter dated February Ist of the January 26th denial of the 
motion. He was orally sentenced on February 12th to a term 
of imprisonment for eight (8) months to two (2) years to take 
effect at the expiration of the sentence in Criminal case 1399- 
47. (The judgment and committment was filed April 19, 
1954). 

Thereafter, appellant filed a “Motion To Set Aside and 
Vacate Sentence,” alleging lack of “due process” of law and an 
impartial trial, and the incompetency of counsel. By clerk’s 
letter dated April 21st appellant was informed of the denial of 
this. motion on April 19, 1954. 

- On March 11, 1954 appellant had filed a “Petition for a Writ 
of Habeas Corpus, ” referring to the lapse of time, and alleging 
violation of the statute of limitations. Issuance of writ. was 
denied by Judge McGuire (Habeas Corpus 18-54). Two years 
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later (after disposition of Misc. Nos. 445, 579 in this Court of 
Appeals and the Supreme Court), on September 24, 1956 ap- 
_ pellant, pro se, submitted a twelve, typewritten, page “Peti- 
| tion for Writ of Habeas Corpus,” ‘ alleging, inter alia, the de- 
nial.of a right to a speedy trial. Leave to file was granted, but 
issuance of the writ. was denied by Judge Pine (Habeas Cor- 
_ pus 95-56). No appeals were taken from these habeas corpus 
cases. 


The motion to vacate which is involved in this appeal 


On August 18, 1958, appellant filed in criminal case 1486-53 
his second motion to vaeate sentence. It alleged a violation 
_ of the statute of limitations.® After the opposition was filed, 
_ the District Court denied the motion to vacate. Appellant 
then filed a reply to the opposition, relying upon Taylor v. 
| Umited States, 99 US. App. D.C. 183, 238 F. 2d 259 (1956), 


‘ | an application for leave to prosecute an appeal in forma pau- 


peris, and a notice of appeal (September 5 and 17, 1958). The 
prior denial of the motion was vacated and the District Court 
treated the original motion as being amended to include the 


allegation of the speedy trial provisions of the Constitution. 
Oral argument was presented to the District Court on Novem- 
ber 14, 1958. During the argument the District Court 
inquired: 


“How was he prejudiced in any way? My recollec- 
tion of this case is dim but it seems to me that this was 
sort of a flim-flam game and I don’t recall anything 
being said about lack of witnesses of any ——” (Tr. 
p. 19.) 

Neither counsel nor appellant (Tr. pp. 20, 22, 23) responded 
to the particular’ question posed by the Court. “No reference 


*The files of the District Court reveal also, that on February 19, 1954, 
| appellant submitted a Petition for Writ of Habeas Corpus and affidavit of 
‘poverty. Leave to file this petition without prepayment of costs was denied. 
5In his Reply, p. 2, appellant also complained that Misc. No. 445 in this 
| Court of Appeals had failed to include references and argument tegarding 
| Criminal Case 1486-58 in addition to Criminal Case 1890-47. Appellant, 
_p. 5, cited Belton v. United States, — U.S. App. D.C. —, 259 F. 2a 811 
(1968). 
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was made to the city of Ardmore, Pennsylvania where appel- 
lant had worked during the year prior to.and the year of the 
crime, nor to 1832 Kater Street or 1709 Addison Street, Phii- 
adelphia, Pennsylvania, where appellant had lived during suc- 
cessive ‘periods totaling sixteen months prior to the crime. 
(“Stipulation as to testimony of Representative from Law- 
rence E. Pilot & Sons, Inc.” filed September 28, 1953 in Crim- 
inal Case No. 1399-47.) By order filed December 16, 1958, 
the motion to vacate was denied. This appeal followed. 


CONSTITUTIONAL AMENDMENT AND STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2201, (Prior to 
1953 Amendment) provided: 


Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $50 or upward, 
including things savoring of the realty, shall suffer im- 
prisonment for not less than one nor more than ten 
years. Mar. 3, 1901, 31 Stat. 1324, ch. 854, § 826; Aug. 
12, 1937, 50 Stat. 628, ch. 599.) 

Title 18, United States Code, Section 581la provided: 

Capital offenses; time for finding indictment. 

An indictment. for any offense. punishable by death 
may be found at any time without regard to any statute 
of limitations. (Aug. 4, 1939, ch. 419, $1, 53 Stat. 
1198.) ; 

Title 18, United States Code, Section 582 provided: 


Offenses not capital. 

No person shall be prosecuted, tried, or punished 
for any offense, not capital, except as provided in sec- 
tion 584 of this title, unless the indictment is found, or 
the information is instituted, within three years next 
after such offense shall have been committed. (RS. 
§ 1044; Apr. 13, 1876, ch. 56, 19 Stat. 32; Nov. 17, 1921, 
ch. 124, § 1, 42 Stat. 220; Dec. 27, 1927, ch. 6, 45 Stat. 
51.) 
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Fitle 18; United States: Cade, Section 583, apereen ! 
’ Fleeing from justiee.’ ? 
Nothing in sections 581 and 582 of this title shalt ex- 
tend to any person fleeing from justice. ‘{R-S: §'1045.) 


Title 18, United States Code, Seetion 3282 (Prior to 1954 
Amendment), provided: 


(| Offenses niotieaprtah. : 
J Siitied sancogbatWin\cimabecko raocided by staor m0 
ae ‘person, shall be prosecuted, tried, or Punished _ for any 
“offense, not capital, unless the indictment is found or 
the information. is instituted within three years next 
after such offense shall have been. committed: (Jane 
25,1948, c. 645, 62.Stat. 828.) 


‘Tytle 18, United States Code, Section 3290; eee 


Fugitives from justice. 

No statute of limitations shall extend to any person 
fleeing from justice. (June 25, 1948, c. 645, 62 Stat. 
829.) 

Title 28, United States Code, Section 2255 provides, in 
pertinent part: 

Federal custody; remedies on motion attacking sentence.— 
A: prisoner in custody under ‘sentence of a court established by 
Atet- of Congress claiming: the right to be released upon the 
ground that the sentence was imposed: in volation. of ‘the Con- 
stitution or Jaws: of the, United States,.or that the count was 
without jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by, law, or is 
otherwise subject to collateral attack, may. move the court 
which imposed the sentence to vacate, set aside,or correct the 
sentence. 

"A motion for such relief may ‘be made at any time. 

Unless the,motion and the files and records.of the case con- 
clusively . show -that the prisoner is entitled to no relief, the 
- court shall cause notice thereof to be served upon the United 
States Attorney, grant 2 prompt hearing thereon, determine 
the issues and make findings of fact and conclusions of law 


_© = with respect thereto. If the court finds that the judgment was 


.. pendered without jurisdiction, or that the sentence imposed 
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wes not authorized iby law or »etherwise open to coblateral 
atéack, or that there has been sueh:a:denial.or infringement of 
the constitutional rights of the prisoner as to render the judg- 
ment wwhnerable to collateral attack, the court shall -vaeate 
and set the judgment aside and shall discharge the prisoner er 
resentence him or grant a: new trialer correct the sentence.as 
may appear appropriate. 

A court may entertain and determine such motion: without 
requiring the' production of ‘the prisoner: at: the hearing. 

The sentenemg court shall not be ‘required ‘to entertaim 12 
socom :or sueteseise snetionfor isimniae:retieg en ‘behalf -of: the 
same prisoner. 

lclaaskppeuh any he dakistiadive saibehapnekieitentheas 
der entered on the motion as froma fal judgment.on appliea- 
tion fora writ of habeas cerpus. 

de application for: a: writ of habeas corpus’ in'bebuif of. 2 
prisoner who is authorized to apply for relief by mation pur- 
suant to this section, shal not: be entertained if it appears that 
the applicant: has failed to:apply for relief, by motion, to the 
court which sentenced:him, or that ‘such court has ‘denied him 
relief, unless it also appears that the remedy by motion is in- 
adequate or ineffective to test thelegality of hisdetention. 

Amendment VI, Constitution of >the seam 2 States, 

kn’ beter 

; “In all criminal prosecutions the accused shall enjoy 

the right to a speedy and public trial, ‘by an impartial 
jury of the State and district wherein the crime ‘shaft 
have ‘been committed, which district’ shall ‘have been 
previously ascertained by law; and to be informed ofthe 
nature and cause of.the-aceusation; to be confronted 
with the witnesses against him; to have compulsory 
"process for obtaining witnesses'in his favor, and to ‘have 
the assistance of counsel for hisdefense.” . } 


"The lawisclear. nnd wellscte’, that absence from the juris- 
diction tolls the running of statutes of imitation. ‘Faylor v. 


Gnited States, infra. Appellant ‘was indicted within the time 
limits presented by the applicable statutes of Emitation. 
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,Appellant’s trial in this case and another case both occurred 
within four months after the indictment. During this four 
month interval there was a substitution of defense counsel. 
The time of appellant’s trial was in accord with the orderly 
processes of the administration. of justice. _ 

Some seven years elapsed between the crime and the trial. 
During one year of these seven years appellant could not be 
located and was a fugitive from this jurisdiction. 

It appears that at the time of the crime appellant was resi- 
dent in Philadelphia, : ‘Pennsylvania. This foreign residence 
afforded him the basis of a valid defense, and such defense was. 
used by him as the basis of defense in the other criminal case 
tried at about the time of the trial.of the instant case. Appel- 
lant freely and voluntarily rejected this other available defense 
and defended the instant case on the basis of the beyond-a- 
reasonable-doubt burden of proof being upon the prosecution. 
He rested his case on his motion for a judgment of acquittal. 
He.did not appear-as a witness in his own behalf, and offered 
no testimony or: proof in his behalf. Thus, it appears appel- 
lant was not prejudiced in his freely chosen defense. 

‘Subsequent to his conviction appellant has filed numerous 
motions and petitions. In none of these documents bas he 
made any factual allegation in the nature of a showing of pre)- 
udice. In the hearing held in the District Court on the 
instant motion to, vacate neither appellant nor counsel ever 
utilized the clear opportunities presented by the Court’s 
Wguiry of “what prejudice?”, to make any factual allegations 
of prejudice: Thus, it.is clear that appellant had a fair trial 
upon the four-month-old indictment. 


e 
Bh The statute of limiintions la nota bar ta, the conviction 


In appellant’s brief, p.4; itis stated: 


“The appellant contends that ‘this prosecution against 

: him was barred by the Statute of Limitations and the. 

...» fact that he was/absent from the jurisdiction does not 

‘| top; the running of the statute because the authorities 
- knew. atall times where appellant was .* * *” 
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This contention is without merit.* : 


This Coit has spokiin ii"iindstasblo Tangoags Me 
Gowen v. United States, 70 App. D.C. 268, 105 F. 2d ‘791 
(1939), it held in an opinion by Judge Edgerton) concurred in 
by Chief Judge Groner and the then Judge Vinson; (1) that a 
person is a fugitive within the meaning of the rules pertaining 
to the statute of limitations regardless of his motive in leaving 
the jurisdiction, (2) that the period. of incarceration in a for- 
eign prison is not deducted from the period of fugitivity on 
the theory that the reason for the continued absence is “no 
more material, on the question of fleeing,” than the reason for 
his original departure,” and (3) that the “question is not 
whether he remained out of the District for any particular rea- 
son, or at all; it is enough that he did not remain for three years 
within the District.” 70 App. D.C. at 269. The McGowen 
rule was expressly reaffirmed in March of 1951, in Green v. 
United States, 88 US. App. D.C: 249, 188 F. 2d 48 (1951); 
and, finally in Taylor v. United States, 99 US. App. D.C. 183, 
238 F’. 2d 259 (1956). | 


IL. Appellant’s rights under ‘A epadenent VI of the Consti- 
tution to a speedy trial were not violated 


In contending a speedy trial was denied him, appellant ar- 
gues (Br. p. 4): “The facts of this case are very similar and 
almost identical with those in Taylor v. Uniied States 99 US. 
App. D.C. 183 and we believe that the law enunciated there 
clearly fits the situation here * * *” The Taylor case, supra, 
is- shown by the Court’s opinion therein to be a unique situa- 
tion* which, it is submitted, does not control the present 


appeal. _ 


Te-mis Sous Me el’ tks seckeat We 'aioatins Sere: nad nsaenr ti United 
States, 102 U.S. App. D.C. 198, 252 ¥. 24 909 (1958). ‘ 

°The: tnbthnt ‘caso axiees' four aida: bait ‘years’ after the ‘conviction ty 
way of a motion for relief pursuant ‘to 28 U.S.C. $2255. See Martin v. 
United States 101 U.S. App. D.C. $29, 248 F.2d 651, 642-3, (1957), fn. L 
The cases of Taylor’ v. United States; supra, ‘and United States v: Provoo, 
supra, relied upon by appellant, were both decided sudsequent’ to appel- 
lant’s conviction. See ‘Warring' v: Colpoys, 74 App.D.C. 308,122 F 2a 642, 
136 ALR 1025 (1941), cert denied 314’ U.S. 678, and. appellees brief in 
Farnsworth v. United States, appeal No. 12869, pp. 11-22. eee, ae 
“grt rma rhino par higecreneee 





14 


In the Taylor case, this Court:found a violation of the Sixth 
_ Amendment rights to a speedy trial “under the circumstances 
‘of this particular case.” Zhe opiaion of the Court then item- 
ized those circumstances: 


“* * * we believe that the: long delay in ‘the return 

“of the indictment, the long delay between indictment 
and trial, the failure of the record to disclose that ap- 

pellant éven knew that he was under indictment, and 

“his long absence from the District of Columbia, ‘cer- 
=!” <\ tainly prevented him or his' attorney from preparing 
“io i2;proper defense” (238 F. 2d'at p. 261). 


The element of prejudice i in the preparation of defense is re- 
emphasized: 

“The long lapse of time between the commission of 

the. offenses and the trial, the incarceration of appel- 

- lant throughout the entire interim, and the resulting 

handicap to the procurement of witnesses who might 

have supported appellant’s alibi, or any other defense, 

must seriously have handicapped the preparation of a 

**“defense.”’ *] [Emphasis supplied] 


Finally, the opinion of the Court contained this word of 
caution: : 
“We do not rely on the mere lapse of time between. the 
commission of the offense and the date of indictment, 
considered by itself, for that is governed by the statute 


~.8 Taylor testified on his own behalf. He talked to Officer Wright in Sing 
Sing prison in 1951. No one was present during the conversation. Taylor 
stated that he told the officer that he knew nothing about the housebreaking 
at Wisconsin Avenue. And he signed no confession of statement. (J.A. 29). 
He conceded having been in Washington on July 19, 1950. But he claimed 
mever to have seen Mrs. Georgia EK. Brown prior to the date of the trial. 
He was not. employed. during July,,1950, but was looking for work. He 
could not recall ali the places that he went to to look for work, (J-A. 29). 
‘Phe mark which appears on his forehead was acquired while he was in 
Sing Sing prison in 1958. There was no mark.on his head in 1950.. He did 
not. then wear a mustache... He did not recall owning. a blue suit in 1950. 
(J-A. 30) . On February 14, 1956, he was, released on parole to.a District 
warrant after serving 5 years and 2% months of his sentence. He did not 
at any time enter any apartment in the District of Columbia for the purpose 
of robbery. He had no recollection of ever having seen Mrs. Parker... He 
did not own a straw hat in July of 1950. He is 5’8%4’’ tall. (J.A. 31) 
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of limitations. It is the combination of the factors set 
forth above which motivates our decision. We do not 
wish to be understood to do other than apply the-rule 
stated to the facts and circumstances of this particular 
case.” : 
It is this expression of eaution which: controls the decision: of 
the instant case. 
:. In Taylor, three years and eight months elapsed between the 
offense and indictment, and, thereafter, two years and one 
month elapsed between the indictment and the trial. In the 
instant case, some seven years elapsed: between the offense and 
the indictment; and thereafter, precisely four months (120 
days) lapsed between the indictment and the trial of appel- 
lant. The seven years lapse before indictment, considered by 
itself, does not demonstrate a denial of speedy trial “for that 
is governed by the statute.of limitations.” ® Taylor v. United 
States, supra. More than this seven years is needed for ap- 
pellant to demonstrate the denial of a speedy trial. He can 
demonstrate no more. Thus it is that he fails to bring himself 
within the criteria of the Taylor case. 
A. There was no delay between indictment and trial 
Appellant was indicated in the instant case (Criminal Case 
1486-53) on September 21, 1953. Four days later he was 
arraigned. Three days after arraignment in this case he was 
tried in Criminal Case No. 1399. One week after that trial, 
he filed a motion to dismiss in the instant case, which was 
heard and denied the fourth day after filing, on October 9th. 
There was a change of court appointed counsel on December 
9th. After the Christmas season, appellant went to trial o: 
January 19, 1954. an 
The four month lapse of time between indictment and 
trial in the instant case assumes perspective in light of an- 
other ruling by this Court.. The facts in Frizzell v. United 
States, 55 App. D.C. 108, 2 F. 2d 398, 400 (1942) included the 
filing ‘of informations against ‘defendant in Novernber 1921, 
the subsequent submission of a demurrer and motion to quash 
_ "The right to a speedy. trial. does not arise until after the formal com- 
plaint or indictment has been filed. D’Aquino v. United States 192 F.2d 


338, 350 (9th Cir. 1951), reh. 203 F.2d 390, 391: 
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‘the-information, which were both overruled, and trial on the 
charges, 19 months. after the ruling on the demurrer and 
motion. Defendant objected to the above-mentioned delay on 
‘speedy trial grounds. .But.his appeal of the overruling of this 
objection to delay resulted in the holding by the Court that, 
“These .objections. were rightly overruled.”|. The Court rea- 
soned that: 


Pc ta tea tlia inde hon dekensante eves Gorvings term 

bilan ino anoaiaa to which he-was' sentenced ‘by the 

-» Supreme Court'of the District.. We.do not'think that 

- this delay under these circumstances worked a dismissal 

of the case, nor deprived the court of jurisdiction over 
the defendant.” 


_¥t should be noted that the decision was reversed by the Court 
solely on the ground that the informations against defendant 
failed to state an offense. Thus it is apparent that, unlike the 
‘two year one month lapse between indictment and trial in the 
Taylor case, the four month lapse in the instant case is insignif- 
‘jeant in duration and a necessary increment of the administra- 
tion of justice. Compare United States v. Gunther, US. App. 


D.C. —-, 259 F. 2d 173 (1958); Compodanico v. United 
States, 222-F. 2d 310, 316 (9th Cir. 1955), cert. denied 350 US. 
831 (1955). 

This was reasonable dispatch of the case. The adminisira- 

' tion of justice requires an expiration of such a time interval of 
four months as elapsed in this case. . During that interval, 
another case as well as this case against appellant was tried. 
‘There was a change of court appointed counsel in this case: 
The ends of justice are not served by a trial the next day, or the 
‘next few days after indictment. King v. United States (Ap- 
peal No, 14392, decided January 8, 1959); Beavers. v. Haubert, 
198 US. 77, 87 (1905). This four-month lapse in the instant 
_ ease, alone or. coupled with the eaben proce incitement? is no 
denial of a speedy trial. 

The record im the Taylor case failed to demonstrate Hass 
Taylor had :committed. the. offense in the foreign. jurisdiction 
before the local offense was committed by him (and he was 
“simply ‘apprehended and convicted after commission of the 

local ‘offense); or, whether the foreign offense was committed 
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after commission of the local:offense.. To the’contrary in the 
instant: case, the record. affirmatively shows that appellant 
committed his foreign offense afterthe local offense. (Tr. p. 5, 
November 14,1958). By the commission of the foreign of- 
fense subsequent to the local offense; which lead to his in- 
carceration in the foreign jurisdiction, appellant, himself,.con- 
tributed to the gross lapse of time. Thus, he is not in position 
to.complain of that lapse, James v: United States, — U.S. App. 
DC. —, 261 F. 2d 381, cert. denied:3.L. Ed..2d.631; United 
Statesv. Lustman, 258 F. 24.475,477 (2d Cir. 1958) cert: denied 
(beginning of a.continuing crime to trial, lapse-of 94 years): 
Fouts v. United States, 253 F. 2d 215.(6th Cir. 1958): (a gross. 
lapse of ten years) and cases there cited: Morland v. United 
States, 193 F. 2d 297 (10th Cir. 1951) (indictment and appre- 
hension to trial, a lapse of fifteen months); Nolan v. United 
States, 163 F. 2d 768, 771, (8th Cir. 1949), cert denied 333 U.S. 
846 (a gross lapse of 914 years); Carter v. State of Tennessee, 
18 F. 2d 850, 854, (6th Cir. 1927) (indictment to trial, a lapse 
of three years); also, Kyle v. United States, 211 F. 2d. 912 914 
(9th Cir. 1954) (indictment. to trial, a lapse of fourteen years). 
See also Fouts v. United States, 166 F. Supp. 38 (D. Ohio 
1958), aff'd. 258 F. 2d 402 (6th Cir. 1958), cert. denied 3 L.Ed. 
2d 113 (1958); Annotation, 57 ALR 2d 302-344.° 


B chosen def: to the crime enhanced the 
Appelilant’s freely empeoe a was by 


- Another of the striking dissimilarities between this appeal 
and the Taylor decision is that this appellant makes no argu- 
ment on prejudice, Le., that he or his attorney was prevented 
or hampered’ in any way to prepare a proper defense. (Of 


In Taylor v. United States, supre, 238 F. 2d. at pr. 262 it is stated: . 
ieee en ree tink the Gelay tm hcinging eppeliant:to. trial. mas 
his fault, since it was caused by his imprisonment in New York. We think 
his imprisonment there does not excuse the Government’s long delay in 
bringing him to trial here, in the absence of a showing that the Govern- 
ment, at a reasonably early date, sought and was unable to obtain: his 
return for trial.” 
In the instant case the record shows the indictment was filed promptly 
after appellant was found, entry by the District Court of a bench warrant 
four days after filing of the indictment, and an offer in the District Court’ 
to prove by a witness: then present that’a detainer placed ‘at ‘the-time was 
“in those days * * * all that could be done” (Tr. 16, November 14, 2958). 
See footnotes 2, 7, infra. 








18 


course, this failure is not new to the case. In the District 
Court:counsel was asked: “How was he prejudiced in any way?” 
(Tr. p. 19, November 14, 1958). Counsel did not respond to 
the direct inquiry; nor did appellant; although he had two op- 
eee: (Tr. pp. 20, 22; 23). 

"Basjiaclios dys hnantipiaing 68 tlhe dekeuns/ dice abt anced trcah 
the record. The defense in the case was ‘the defense of the 
burden of proof being on the ‘prosecution’ to’ prove the crime 
Segond a reasonable doubt. 

. This defense was dilitierabckyidsea b#appellant and cou 
sel: ‘They rested‘on their motion for'a judgment of acquittal 
and introduced no evidence. Appellant in the Taylor case as- 
sumed the witness stand and testified in such a way as to make 
eritically clear the extent to. which his defense had been 
jeopardized by lapse of time. See f.n. 8, supra. Appellant in 
the instant case did not assume the witness stand and offered 
no evidence. Thus, as we have said, in place of prejudice ap- 
pearing from the record, only benefit to this appellant is 
apparent. 
| Against this background, the pertinent silence of counsel 
and appellant. in the hearing on his Section 2255 when the 
Court inquired “How was he prejudiced in any way?” (Ibid) 
is revealing. Appellant desired no other defense than the de- 
fense of putting the prosecution to its proof. 

“Tt cannot be said that. this had no choice but to put the 
Se to its proof. Appellant in the Taylor case lived 
in the city of Washington, D.C. Appellant in the instant case 
did not live near Washington. The stipulation entered into 
by him im the other case against him (Criminal case 1399-47, 
tried while the indictment in the instant case was pending). 
shows that appellant was a resident of Philadelphia, Pennsyl- 
vania, This foreign residence was the basis of a defense for 
appellant other than the defense of ‘the prosecution’s proof. 
Appellant freely chose * the defense offered in this case. The: 
chosen, defense offered a reasonable expectation of success. 
Rather than being prejudiced, he was aided in the freely 
chosen. defense by the lapse of time. 


Te maicesnk te bytes cos Mic 100-08. slnisehenantianetians wacecet 
the-goestbititien af aubonsoains: witncene.tnd-Goconionts trem Philadelphia. 
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Thus appellant cannot establish the essential of “serious 
prejudice” preventing a fair trial. Williams v. United States, 
102 US. App. D.C. —, 250 F. 2d 19, 21-22 (1957). : 

Appellant can show no unreasonable lapse of time outside 
the statue of limitations. The record shows that he was not 
prejudiced in his defense and thus was not denied a fair trial. 
He fails to bring himself within the Taylor case. 


CONCLUSION 


Wherefore it is respectfully submitted the order of the Dis- 
trict Court denying this motion to vacate sentence be affirmed. 
Ouiver Gascz, 
United States Attorney. 
Cart W. 
Assistant United States Attorney. 
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